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ABSTRACT

The death of a married woman in early modern Scotland sparked the division of her 
and her husband’s movable estate, with her husband, children, and kinship network 
all staking a claim to her share of marital goods. Marital property arrangements 
and testamentary practices in Scotland were closely aligned with procedures found 
in other civil legal traditions on the Continent. Unlike women under the English 
common law doctrine of coverture, married women in Scotland were entitled to 
bequeath a customary share of marital property before death. The amount depended 
on whether they had any children with their husbands. Even when a married 
woman died without leaving a written testament, her husband was not automatically 
granted the right to retain control and ownership of all marital goods and assets. This 
chapter will show how married women of middling to lower status in seventeenth-
century Glasgow asserted ownership of particular movable goods and assets when 
faced with the prospect of death and will investigate the kinds of goods married 
women bequeathed in testaments in Glasgow’s commissary (reformed church) court 
across the seventeenth century. It will also investigate the effects of intestacy on the 
marital household and will explain why husbands and wives often treated household 
goods as jointly owned in their testaments. In doing so, this chapter adds a valuable 
contribution to our understanding of gender relations, household strategies, and 
marital property arrangements in an urban settlement in early modern Scotland.

I.  Introduction: Wives and movable property in Scots law

In the spring of 1607, Elspeth Braidwood, the wife of Robert Horner, a burgess 
of Glasgow, professed her dying wishes in her dwelling place1. Faced with her 
own mortality (and indeed passing away three days later), Elspeth appointed her 
husband, Robert, as the only executor to her movable estate, entitling him to set-
tle outstanding credit arrangements made in her name. In her testament, Elspeth 
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noted that she and her “poor tailor” husband, Robert, collectively owned house-
hold furniture and three old boats worth a total of £38 14s 4d Scots (£2 19s 10d 
sterling), and that her husband was to retain her share of free goods. Elspeth also 
declared before her friends and neighbours that she left her daughter from her 
previous marriage, Margaret Snodger, “hir part of all [th]e goods and geir [th]at 
pertains to hir”, which included various items of women’s clothing.2 Elspeth had 
contracted a “testament testamentar” before her death, which included a latter will 
and legacy, the appointment of an executor, and an inventory of her goods and 
any outstanding debt. If a Scottish wife died without bequeathing her goods in a 
testament, however, her husband would often register a “testament dative” with the 
court, which included a detailed list of her goods, any unresolved household debt, 
and the transmission of property in accordance with intestate succession.

The documentation of married women’s goods in testaments, written either 
before or after death, is peculiar, as during marriage their movable property rights 
were severely restricted in legal handbooks. In his 1579 Practicks, Scottish legal 
writer Sir James Balfour placed restrictions upon what kind of movable property 
was shared within marriage and remained separate.3 Balfour stated that under the 
doctrine of jus mariti, much of a wife’s movable property transferred to her husband 
upon marriage, including the rents of her heritable property.4 If a woman brought 
household furniture, livestock, or kitchen utensils to her marriage household, she 
relinquished all ownership of such goods unless she specifically safeguarded these 
assets within her marriage contract. An exception to this rule was the wife’s para-
phernalia. These particular assets were made up of her clothing, jewellery, and 
chests and remained her own separate property throughout her marriage. Her hus-
band retained considerable administrative rights to these assets, yet the contents of 
the wife’s paraphernalia were entirely hers to bequeath prior to her death.5

Testaments have received a considerable amount of attention by Scottish his-
torians. They provide a rich source with which to explore the lives of women 
and men in early modern Scotland. Elizabeth Ewan, in her study of testaments 
registered in the pre-Reformation Commissariot of St  Andrews, argued that it 
was “not uncommon” for married women to make testaments prior to death.6 
Ewan also discovered that wives with living husbands constituted at least twenty-
five percent (sixty-three of 253) of all married people’s testaments between 1549 
and 1551.7 Winifred Coutts has asserted that most Scottish women who wrote 
testaments were, or had been, married.8 Coutts has found that as many as one-
third of testaments registered in Dumfries commissary court between 1600 and 
1665 were contracted by women.9 Cathryn Spence has used women’s testaments 
to explore their business activities and debt networks in sixteenth-century Edin-
burgh.10 Historians agree that Scottish women, especially those who were married, 
formed a considerable number of female testators in mediaeval and early modern 
Scotland. What is often missing from this debate, however, is an explanation as to 
why so many Scottish wives left testaments before death. A close analysis of mar-
ried women’s testaments raises some pertinent questions with regard to the divi-
sion and distribution of movable property following the dissolution of the marital 
economy in early modern Scotland. First of all, if married women supposedly 
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retained limited movable property rights within marriage, why would they for-
mally bequeath household goods to their husbands in a testament? Second, if mov-
able property simply defaulted to husbands within marriage, why would husbands 
decide to register a testament when their wives had already died?

Building on current debates surrounding women’s testamentary practices in 
early modern Scotland, this chapter will explain why so many married women 
left testaments in seventeenth-century Glasgow and will uncover what these legal 
documents can tell us about the formation of marital property arrangements and 
testamentary practices in urban Scottish households. It begins by contextualising 
the choice of legal sources and explains how marital property was divided and 
distributed in Scottish legal handbooks following the death of a spouse. It will 
then go on to explore the extent of married women’s testamentary practices in 
seventeenth-century Glasgow and will investigate what assets they bequeathed in 
their testaments prior to death.

II.  Evidence and method

Marital property arrangements and testamentary practices in Scotland were closely 
aligned with procedures found in other civil legal traditions on the Continent.11 
Scots law during the early modern period was a “mixed” legal system (and indeed is 
to the present day). Scots law was an “amalgam of many different elements” by the 
start of the seventeenth century and consisted of a mix of Roman, civil, canon, and 
custom law that was codified in legal handbooks and statutes across the late medi-
aeval and early modern period.12 Married women’s legal status and rights to prop-
erty consisted of a mix of rules and regulations found within these legal traditions. 
Even though married women had limited rights to movable goods within mar-
riage, husbands were liable for their wives’ debts, including those they had incurred 
before marriage.13 Husbands were also expected to provide their wives with food 
and “necessaries” relative to their social worth during marriage.14 Married women 
were entitled to express administrative authority over household objects by assum-
ing the office of praepositura.15 This allowed married women to contract household 
debts and purchase household “necessaries” without receiving the consent of their 
husbands. Husbands, however, remained liable for the incurred debt. One physical 
demarcation that distinguished Scottish wives from their English counterparts was 
that married women in Scotland retained their own natal surname throughout their 
married life.16 This practice stemmed from other civil legal traditions. Julie Hardwick 
found that married women in early modern France similarly retained their natal sur-
name upon marriage, and that the practice in itself reinforced bilateral kinship ties.17

Only certain kinds of property could be transmitted in testaments. Scots law 
made a distinction between immovable heritable and movable property that had 
a “very important bearing” on rights of succession and on matrimonial prop-
erty during the early modern period.18 Heritable property, such as land or rights 
attached to land, could not be transmitted in a testament, as it was bound by pri-
mogeniture (the preference for the firstborn male).19 Land purchased during the 
marriage, however, could be freely given by husbands and wives during marriage, 
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with parents often choosing to provide their daughters or younger sons with rights 
to purchased land in their marriage contracts.20 The legal differentiation between 
“old” inherited property and “self-made” estates touches upon the importance of 
kinship and the retention of immovable property within the kin network. Hus-
bands were prevented from disposing of their wives’ inherited estate during mar-
riage without seeking their prior consent and the consent of their wives’ heirs (i.e. 
children or her natal kin).21 Ownership of married women’s inherited land was 
transferred to either their children or, if they died childless, their next of kin.22

Early modern Glasgow provides a suitable framework for a study on married 
women’s testaments for several reasons. The city was continually expanding across 
the seventeenth century, with its population increasing from 7,000 inhabitants at 
the beginning of the period to 15,000 inhabitants by 1700.23 Glasgow was an 
ever-growing mercantile city, with the River Clyde providing the passageway for 
ships importing sugar from Barbados, claret wine from France, and tobacco from 
Virginia.24 It had an established university, founded in 1451, that educated the sons 
of nobles, gentry, merchants, and craftsmen, and multiple bustling marketplaces 
attracted traders and dealers from near and afar.25 Glasgow’s commissary court, 
a Reformed church court, served not only the men and women of the city but 
also those who lived in neighbouring settlements on the west coast of Scotland. 
Located in the southwest tower of Glasgow’s cathedral, just a short distance from 
the city’s main marketplaces, the commissary court was headed by a commissar 
judge and his deputy. The jurisdiction of the commissary court was complex, with 
the commissar judge employing a mixture of civil and canon law in his judgments 
after the Scottish Reformation of 1560. Thomas Green has shown how canon law 
continued to be followed in the commissary court as long as it did not contradict 
the reformed religion.26 The commissary court held exclusive jurisdiction over the 
proving of testaments and received much of its revenue from “quots”. This was a 
proportion of the deceased person’s movable estate payable for confirmation of the 
testament in accordance with its material worth.27

The testaments analysed in this chapter  fit neatly into two categories: testa-
ment dative and testament testamentar. Testament datives were registered intes-
tate, meaning that the deceased wife did not formally assign her share of property 
to another person or persons before her death.28 The deceased wife’s “voice” is 
entirely absent from a testament dative. Testament datives were registered by the 
commissary court on behalf of the deceased wife, with the commissar judge also 
confirming the appointment of an executor dative to the estate. They also detailed  
the deceased wife’s list of outstanding credit arrangements and provided an inven-
tory of any goods she owned before her death. Testament datives are often side-
lined by historians because they do not contain a latter will and legacy, yet they 
can provide important details regarding the customary division of property fol-
lowing a wife’s death. By contrast, testament testamentars were written up by a 
married woman prior to death. These contained a latter will and legacy in which 
she formally bestowed her customary share of property to her husband, children, 
extended family members, and friends.29 In a testament testamentar, a wife would 
also appoint an executor to settle her movable estate after her death, which entitled 
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the executor to pursue debtors and divide the estate in accordance with her wishes. 
Considered alongside one another, testament datives and testament testamentars 
can reveal a great deal about married women’s rights to certain kinds of movable 
property, both within marriage and upon death, in early modern Scotland.

A quantitative analysis of approximately 6,000 testaments registered in Glasgow’s 
commissary court in six-year samples provides statistical evidence of the extent 
of married women’s involvement in testamentary practices across the seventeenth 
century.30 A  qualitative analysis of one hundred married women’s testaments in 
Glasgow’s commissary court provides a glimpse into the kind of goods they owned 
and transmitted, including how they conceptualised their movable property rights 
before death. Despite the fact that married women were granted limited movable 
property rights within marriage in comparison to their husbands, this chapter will 
show that they assumed ownership of a significant proportion of their marital goods 
and assets in their testaments. Even though the majority of movable goods, such 
as livestock, household furnishings, kitchen utensils, and money, were normatively 
owned by husbands during marriage, this chapter will show that married women 
frequently bequeathed, or assumed ownership of, assets that were legally viewed as 
belonging to their husbands during marriage. In doing so, this chapter adds a valua-
ble contribution to our understanding of gender relations, household strategies, and 
marital property arrangements in an urban settlement in early modern Scotland.

III.  Dividing and distributing the marital estate

Scottish legal writers focussed their attention on what happened to the marital 
estate following the death of the husband. Household goods and assets were auto-
matically divided into three parts upon the husband’s death. These were recorded 
as the relict’s (widow’s) part, the bairn’s (child’s) part, and the dead’s part (see Fig-
ure 4.2).31 The bairn’s part was split between all children (excluding the principal 
heir) regardless of gender and consisted of one-third of the father’s movable assets. 

HUSBAND WIFE

Widow’s part Bairn’s part Dead’s part

PARAPHERNALIA
(wife’s clothing and

jewellery)

Separate to the “community
of goods”

MOVABLE
ESTATE

FIGURE 4.2  The customary division of movable goods following the death of a spouse 
in Scots law (after the heir claimed “heirship-moveables”, outstanding 
debts had been recalled, and creditors had been paid).

Source: © Rebecca Mason.
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While forbidden from claiming a bairn’s part, the heir (often the eldest son) was 
entitled to “heirship-moveables”, which consisted of one of each of the “best” 
goods in the house.32 These items were removed before the father’s movable estate 
was split into thirds. If the husband left only a widow behind and no children, mov-
able property was divided in half, with the surviving wife claiming half of the mov-
able estate as her share. Likewise, if a father died leaving no widow, the children 
were entitled to claim half of his movable estate as their bairn’s part.

It is difficult, however, to reconstruct how widows and children divided up house-
hold goods and assets. If a husband died without leaving a testament, it is unclear how 
the widow and children decided who received a particular item. For instance, if the 
heir claimed the “best” bed, did they automatically receive accompanying bed linens 
and cushions? Did daughters always receive items that were gendered as female, such 
as women’s clothing and jewellery? How did the children of a shoemaker divide up 
their father’s clothing and work tools? How did two quarrelling sons decide who 
received their father’s embroidered waistcoat? While these questions are difficult to 
answer, it is clear that individual negotiations within families would take place fol-
lowing the drawing up of the testament. Widows and children were expected to 
liaise with one another when deciding how household goods were claimed and 
distributed following the death of the head of the household. When family dis-
putes surrounding the division of the marital estate were not resolved through extra- 
judicial avenues, the commissary court heard complaints from aggrieved litigants 
who sought to claim, or defend, their rightful share of household property.

Scottish legal writers asserted that a widow’s right to her share of household 
goods was “not simply a right of property but a debt”.33 A widow was only entitled 
to claim these assets as soon as the husband’s estate had been settled and outstand-
ing creditors had been paid. Accordingly, if the husband died insolvent, the widow 
would receive no share of his estate, with the rights of creditors preferred in this 
instance. After creditors had been paid and the widow and children had claimed 
their relative shares, the remaining proportion of the husband’s goods was recorded 
as the dead’s part; this comprised of assets that were considered freely bequeathable 
by the husband prior to his death. If he did not assign his dead’s part in a testament 
testamentar, his heirs (either his children or his next of kin) were entitled to claim 
ownership of these assets before the commissary court. The only goods that were not 
subject to the distribution of assets following the death of a husband were the wife’s 
paraphernalia. All other goods brought into marriage and acquired within marriage 
by both the husband and wife were subject to the customary distribution of assets.

Husbands in Scotland were unable to disinherit their wives and children from 
their share of movable goods in testaments and were compelled by law to assign 
equal proportions of their movable estate to their immediate family circle.34 Under 
English common law, husbands in early modern England were free to leave their 
goods to whomever they wished and were not compelled to leave a proportion of 
their movable estate to their wives and children upon death.35 However, ecclesi-
astical courts within England, including courts in the cities of York and London, 
practiced the tradition of dividing the movable estate into thirds following the 
husband’s death, with the practice commonly referred to as “reasonable parts” in 
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England. Amy Erickson has observed that by the end of the seventeenth century 
in England the freemen of the city of York asked and were granted relief from the 
“onerous duty” of providing their widows and children with reasonable parts.36 
Lindsay R. Moore has noted that at the turn of the eighteenth century in England 
a series of statutes made it legal for a husband to bequeath all of his goods to an 
heir of his choice.37 The widow’s right to an automatic share of her husband’s assets 
upon his death in England had substantially deteriorated by the eighteenth century, 
while the practice seemingly flourished in Scotland.

The “tripartition” of marital goods upon death in Scotland was based on the 
concept of the “community of goods” between husbands and wives during mar-
riage.38 However, if the marriage was dissolved by death before a year and a day or 
before the birth of a child “who was heard cry”, the surviving spouse was entitled 
to retrieve the movable assets they had brought into the marriage.39 This exception 
reveals how the community of goods only took hold following the birth of children 
or the perceived longevity of marriage. The community of goods was also found 
within other civil legal systems across Europe, with Hardwick noting that mari-
tal community property was divided in a similar manner after the death of either 
spouse in customary law areas of northern France.40 Jutta Sperling has found that 
Portuguese husbands and wives were considered joint owners of their marital estate, 
and that strict succession rules meant two-thirds of each parent’s property was to be 
divided equally among all children, with only one-third to be freely willed away.41

The idea of the community of goods in Scotland coexisted alongside the hus-
band’s right of jus mariti even though the two legal concepts might seem directly 
opposed. This is because the community of goods did not necessarily grant Scot-
tish wives concrete rights to their movable property within marriage. Instead, the 
community of goods reaffirmed a widow’s automatic interest in a proportion of 
household goods following the death of her husband. As Katie Barclay argues,  
“[J]oint ownership did not imply equal right to administration.”42 Even though the 
community of goods recognised a wife’s interest in a proportion of goods upon her 
husband’s death, it was the husband who was considered the actual owner of these 
assets during marriage. As the Scottish legal writer Sir James Dalrymple (Lord Stair) 
noted in his 1681 Institutions (revised in 1693), the husband retained the sole privilege 
of distributing and governing movable property within marriage, excluding only the 
paraphernalia.43 Yet while the husband was entitled to sell and dispose of movable 
property during their marriage, he was forbidden from submitting a deed that came 
into effect on his death. The widow’s right to an automatic share of her husband’s 
goods could not be defeated by a testament, a legal rule that stands true to this day. 
A husband was prevented from defrauding his wife of her rightful share of movable 
goods when he was deemed to be on his deathbed.44 Logically, the husband’s right to 
jus mariti was automatically voided when he appeared on the cusp of death.

Scottish legal writers also debated and disagreed over whether a married woman 
could leave a testament without her husband’s consent. In his 1579 Practicks,  
Sir James Balfour asserted that a wife could not make a testament without receiving 
her husband’s consent but noted that the husband did “ane honest and godlie thing 
if not he permitts and grantis to his wife licence and powar” to do so.45 Writing in 
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his Major Practicks (c.1608–1633), Sir Thomas Hope reiterated Balfour’s assertions by 
stating that “ane womane being frie [i.e. unmarried], and not subject to no man, 
may make ane testament”, but that a married woman always required her husband’s 
consent.46 However, by the end of the seventeenth century, Dalrymple in his 1681 
Institutions and Sir George Mackenzie in his 1694 Institutions were of the opinion 
that a married woman could, in fact, make a testament without her husband’s con-
sent, noting that she was entitled to transmit goods that she would have ordinarily 
received upon her husband’s death.47 Anne Ashley in a 1953 article was the first to 
argue that there is no evidence to suggest that consent was necessary when married 
women were bequeathing their share of assets in Scotland.48 Ilya Kotlyar has since 
argued that there is indeed “no sign” that the husband’s authorisation was required 
in Scottish practice, stating that the restriction outlined in Balfour was an “anach-
ronism” by the late sixteenth century.49 According to Ashley and Kotlyar, married 
women were entitled to freely leave their share of the common goods to whomever 
they wished in a testament – a third if there were children, a half if there were none.50

Scottish legal writers tended to focus heavily on the division of the movable 
estate following the death of the husband, which has led to the belief that the mov-
able estate was not similarly divided following the death of the wife. Coutts and 
Spence have asserted that only the husband’s movable estate was subject to the cus-
tomary division of assets, and that a wife was not required to make provisions for 
her children in her testament.51 Even though a married woman was not expected 
to leave her children a bairn’s part upon her death, it is important to note that the 
children’s inheritance portions were only calculated from the marital estate follow-
ing the death of the father. If a married woman died before her husband, however, 
she was still entitled to assign her share of marital goods in a testament, amounting 
to one-third if she had children or one-half if she had none. If she died intestate, 
her closest heirs (children or kin) were entitled to claim her free share – not her 
husband. Balfour in his 1579 Practicks suggested that if a burgess had lawful children 
with his wife, her death would similarly prompt the division of the marital estate 
into thirds, noting that this customary practice was observed “past [the] memorie 
of man”.52 Dalrymple in his 1681 Institutions also pondered the division of assets 
following the death of a married woman, noting that if a wife died before her hus-
band, “her Executors, Legators, and nearest of kin have a share of the free move-
ables the Husband hath the time of her death.”53 If a husband was not entered as the 
executor to his wife, he faced losing ownership of a significant proportion of his 
movable goods, depending, of course, on the presence of children. A close look at 
married women’s testamentary practices in Glasgow’s commissary court across the 
seventeenth century reveals how husbands and wives negotiated the division and 
distribution of household assets in a legal context, with married women exerting 
considerable authority over their share of the common goods in their testaments.

IV.  Married women’s testaments: The transfer  
of movable property

Women and men living in and around Glasgow registered their testaments in the 
city’s commissary court. A quantitative analysis of approximately 6,000 testaments 
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recorded in Glasgow’s commissary court between 1610 and 1695 reveals that 
around twenty-eight percent of all those registered by men and women across the 
entire period belonged to married women (see Table 4.1). More notably, the testa-
ments of married women constituted around seventy-five percent of all women’s 
testaments, while widow’s testaments formed only thirteen  percent of women’s 
testaments. This is highly significant when compared with the testamentary prac-
tices of women in early modern England. Erickson has shown how women’s wills 
form approximately twenty percent of the two million English wills that survive 
from the 1550s to the 1750s, with approximately eighty percent of women’s wills 
belonging to widows in the late seventeenth century.54 In addition, in her study 
of women’s wills in Hull across the fifteenth and sixteenth centuries, Elisabeth 
Salter asserted that the majority of female will makers in her sample were widows, 
primarily because “a married woman’s property defaulted to her husband” under 
English common law.55

Of the married women’s testaments registered across the period in Glasgow’s 
commissary court, 420 out of 1,262 (twenty-five percent) were testament testa-
mentars and contained a latter will and legacy (see Table 4.2). Turning once again 
to early modern England, Erickson has argued that married women in England 
were less likely to make a will and testament prior to their death than widows, 
with wives in Lancashire and Cheshire forming only between 0.3 and 5.6 percent 
of female will makers between 1660 and 1837. The English common law doctrine 
of coverture, which stripped women of all movable property rights upon marriage, 

TABLE 4.1  The total number of men’s and women’s testaments registered in Glasgow 
commissary court in six-year samples (1610–1695). The top number in each 
column represents the total number and the bottom number represents the 
percentage.

Year Man  Single woman Married Widow Married couple  Total no. 
i = % of A i = % of A woman i = % of A i = % of A of wills

i = % of A (A)

1610–1615 726 77 438 52 6 1,299
55.9 5.9 33.7 4.0 0.5

1625–1630 698 65 418 58 8 1,247
56 5.2 33.5 4.7 0.6

1645–1650 427 31 90 29 6 583
73.1 5.3 15.6 5.0 1

1660–1665 633 35 372 64 13 1,117
56.7 3.1 33.3 5.7 1.2

1670–1675 884 72 352 75 24 1,407
62.8 5.1 25.1 5.3 1.7

1690–1695 228 10 12 14 12 276
82.6 3.6 4.4 5.1 4.3

Total 3,596 290 1,682 292 69 5,929
60.6 4.9 28.4 4.9 1.2 100

Source: NRS, Glasgow commissary court, Register of Testaments, CC9/7/vols. 6–11, 20–24, 29–35, 
37–42, 47–49 © Rebecca Mason.56
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TABLE 4.2  Percentage of men’s and women’s testaments registered intestate (testament 
dative) and prior to death (testament testamentar) across the seventeenth century 
(further tabulated from Table 4.1). The top number in each column represents 
the total number and the bottom represents the percentage.

Sex and marital Testament dative Testament testamentar Total % of total
status of deceased i = % of A i = % of A (A)

Man 2,211 1,385 3,596 60.6
61.5 38.5

Single woman 197 93 290 4.9
67.9 32.1

Married woman 1,262 420 1,682 28.4
75 25

Widow 181 111 292 4.9
62 38

Married couple 63 6 69 1.2
91.3 8.7

Total 3,914 2,015 5,929 100
66 34

Source: NRS, Glasgow commissary court, Register of Testaments, CC9/7/vols. 6–11, 20–24, 29–35, 
37–42, 47–49 © Rebecca Mason.57

seems to have hindered the majority of married women in England from dispos-
ing of their goods prior to death. Rather than reflecting the property interests of a 
small number of elite wives, the married women who contracted testament testa-
mentars in Glasgow were largely of middling to lower status; they were married to 
indwellers, craftsmen, merchants, and burgesses of the city and neighbouring set-
tlements. Their husband’s occupational standing within the community, as well as 
the household’s economic status, enabled a substantial minority of married women 
to claim and distribute a share of their marital estate prior to death in Glasgow’s 
commissary court.

The majority of testaments in Glasgow’s commissary court were registered 
intestate as “testament datives” (see Table  4.2). Testament datives conformed to 
the customary division of assets (in thirds or halves) as detailed in legal hand-
books, depending on the presence of spouses, children, and kin. Testament datives 
formed the largest  percentage of testaments registered in Glasgow’s commissary 
court across the period. Very few Scotsmen and women formally bequeathed their 
movable property before their death, with testament datives shedding further light 
on those people who often died in possession of considerable to limited movable 
assets. Despite the unlimited testamentary rights granted to men, over sixty per-
cent of men’s testaments were registered intestate across the seventeenth century.58 
By comparison, seventy-five percent of married women’s testaments were written 
intestate and registered following death. When married women died without leav-
ing a written testament, their husbands often treated their goods and debt as “literal 
co-ownership”, extending to every single item.59 Turning briefly to England, a 
direct consequence of coverture meant that a married couple’s movable estate was 
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not subject to a customary division following the death of the wife. Erickson has 
asserted that a married woman’s death in early modern England “bore no legal or 
financial implications” for her widower, as he was automatically entitled to retain 
control of all movable goods.60 Contrary to the experience of English wives, it 
seems that Scottish wives were treated as one of a pair upon death, with their share 
of assets passing on to their heirs, even when they died intestate. Married women’s 
contribution to the marital economy in Scotland was recognised upon death, as 
their children or kin group could request the transfer of property that was norma-
tively owned by husbands during marriage.

Married women were expected to formally assign their dead’s part to their hus-
bands in a testament in order for them to retain full control of the marital estate 
as widowers. In February 1609, Mareoun Law left her entire dead’s part, worth 
£59 8s 4d Scots (£4 11s 5d sterling), to her husband, William.61 Bessie Camp-
bell left her dead’s part to her husband, John Roger, in February 1604, with the 
customary division of goods in half revealing that they had no children.62 Before 
her death in October 1607, Margaret Inglis, the wife of John Asloane, formally 
left her dead’s part worth £58 4d Scots (£4 9s 3d sterling) to her husband in her 
testament.63 Property arrangements forged in marriage contracts also prevented 
married women from bequeathing their dead’s part to anyone else apart from their 
husband. In March 1587, Margaret Mortoun, noting that she was “seik in bodie 
but weill in mynd”, left her dead’s part to her husband, James Reid, stating that 
she had promised him in their contract of marriage that “quhatsumever gudis and  
geir s[h]all happin to be acqyired or gottin be him and me during our lyftymes [th]e  
samin s[h]all pertene to [th]e said James” following her death.64 Instances of mar-
ried women assigning all goods to their husbands, either in marriage contracts or 
testaments, offer unique insights into ideas about male attitudes to property owner-
ship within marriage.65 It seems that many husbands expected their wives to assign 
ownership of all goods over to them prior to death, a decision that suggests a level 
of coercion within marriage. It is difficult, however, to know how far intimidation 
underlay these statements, but the very fact that husbands legally depended on their 
wives assigning movable property rights to them before death further confirms that 
ownership of marital goods did not simply default to them as widowers and that 
the community of goods was dissolved following the death of either spouse.

When married women died intestate without assigning their dead’s part to their 
husbands, the wives’ heirs (children or next of kin) were entitled to retrieve the 
property before the commissary court. If married women died leaving children 
behind, it seems that their husbands were entitled to administer these assets until 
their own death, or at least until the children had reached the age of majority. 
Daughters came out of their age of minority at the age of twelve (reflecting the 
age they could marry) and could be free of legal guardians at the age of twenty-
one (or upon marriage), whereas sons came out of their age of minority at the age 
of fourteen.66 Jonet Drew confirmed her share of inheritance before the burgh 
(town) court of Glasgow in October 1629, after the recent death of her father, John 
Drew. Alongside claiming £100 Scots (£7 13s 10d sterling) as her bairn’s part, she 
noted that she had also received an additional 400 merks (£21 10s 9d sterling) as 
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her “mothers pairt of geir”.67 Her mother, Margaret Bunteine, had died fifteen 
years previously, and her father had since remarried.68 While John was permitted 
to manage his previous wife’s free share of goods during his lifetime, it was his 
daughter Jonet who was entitled to claim ownership of the property following his 
own death.

Widowers often became embroiled in executory disputes with their wives’ 
kin regarding the control and ownership of marital goods when their wives died 
intestate. In January  1645, Jonet and Christian Paterson ( Jonet with her hus-
band’s consent) initiated legal proceedings in Glasgow’s commissary court against 
their deceased sister’s widower, William Scheills, a maltman burgess of Glasgow. 
Their  sister, Margaret Paterson, had died intestate in April  1644, and William 
had subsequently registered a testament dative on her behalf in December of the 
same year.69 Producing the testament dative, Jonet and Christian argued before the 
commissar judge that William owed them Margaret’s dead’s part, which included 
various items of women’s clothing, brewing equipment, and household debt 
amounting to a total of £174 15s 6d Scots (£13 8s 11d sterling). The commissar 
judge ruled that Jonet and Christian, as the deceased wife’s closest heirs, were to 
receive Margaret’s share of marital goods.70 It greatly benefited husbands to permit 
their wives to formally assign their goods to them in a testament testamentar, as it 
prevented the wives’ kin from demanding their share of the property.

Questions remain over the extent to which married women leaving testaments 
indicates relatively generous or comparatively restricted property rights within 
marriage. As noted previously, the scarcity of married women’s testaments in early 
modern England seems to reflect that these women had little to no movable prop-
erty rights within marriage and that intestate succession simply confirmed their 
husbands’ continued ownership of household goods. In seventeenth-century Glas-
gow, however, one-quarter of all testaments written before death belonged to mar-
ried women. On the one hand, it could be argued that married women in Scotland 
were granted individual property rights to a proportion of their marital goods and 
that many exercised their right to bequeath their free share of the marital estate 
before death. On the other hand, it could be argued that wives contracted testa-
ments so frequently because their husbands wanted them to transfer favourable 
property rights to them before death. When husbands were not specifically named 
in their wives’ testaments, they potentially lost control of a significant share of their 
marital property, with the wives’ kin groups staking a claim to a proportion of assets, 
depending on the presence of children. However, given that three-quarters of mar-
ried women’s testaments were registered intestate in Glasgow’s commissary court, 
it seems that many husbands simply accepted, rather than rejected, the division of 
the community of goods into customary shares. Husbands assigned inheritance 
shares to children and confirmed the settlement of outstanding household debt, a 
practice that shows that the community of goods was dissolved following the death 
of either spouse in Glasgow. Turning to look at the kinds of goods married women 
bequeathed in their testaments, the following section will investigate how wives 
conceptualised their movable property rights before death and will assess whether 
there was a hierarchical ordering or gendering of objects in their testaments.
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V.  What wives bequeathed

Details contained within the testaments of married women indicate gendered 
patterns of property-holding within marriage and the management of movable 
property following the death of a wife. A married woman’s testament included a 
detailed inventory of the debts due to and owed by her as well as the value of her 
share of free goods following the customary division of the estate into halves or 
thirds, even when she predeceased her husband.71 A testament also appointed the 
executor, who was entitled to take control of the entire movable estate. The execu-
tor was able to sue the deceased wife’s debtors and was also considered liable for 
settling the wife’s debts. After the settlement of outstanding credit arrangements, 
the remainder of the movable estate was distributed amongst the widower, chil-
dren, and extended kin.72

Married women often disposed of specific items within their testaments as if 
these goods belonged to them individually. When Jonet Dickie, the wife of John 
Gottray, contracted a testament before her death in December 1592, she noted that 
the goods and debts belonged to her alone “at the tyme of her departing”.73 At 
times, husbands described certain assets as belonging to their wives alone, despite 
women’s limited movable property rights within marriage. When Bessie Drew, the 
wife of John Drew, died intestate in January 1613, her husband confirmed in her 
testament dative that she owned livestock, clothing, and spinning yarn “as her awin 
proper gudis” and also confirmed the customary division of their marital estate 
into thirds.74 By contrast, in many testament datives husbands treated their house-
hold goods as jointly owned with their wives. When Francis Stewart, the wife of 
Robert Wilson, died intestate in July 1670, her testament dative noted that Francis 
“and hir said husband” had “noe goods [or] geir” apart from a cow, a calf, and 
some household furnishings collectively worth £26 Scots (£2 sterling).75 When 
Jean Maine, the wife of John Weir, a maltman burgess of Glasgow, died intestate in 
October 1646, her husband noted in her testament dative that they “baith owned” 
brewing equipment, foodstuffs, silver coins, and household furnishings at the time 
of her death.76 In her 1604 testament, Margaret Gilmour, the wife of Gavin Allan, 
noted that she was “infectit with the pest”, and that she and her husband left “thair 
haill gudis & geir” to their two sons, John and Archibald. If their sons were to pass 
away as a result of the plague, however, Margaret noted that their marital goods 
were to be divided equally between their respective kin groups.77 Deborah Simon-
ton has argued that married couples in Scotland “shaped their own marital econo-
mies” by altering, or reinforcing, their property rights in their marriage contracts 
and testaments.78 The choice of whether husbands and wives treated certain goods 
as separately or jointly owned seems to have been a private one that was reflected 
in their testaments.

Testament testamentars reveal the kind of goods that married women claimed 
ownership of before death, including how they described their material worth. 
Catherine Richardson has suggested that the ways in which women described 
their assets help draw out particular questions about early modern attitudes towards 
material objects.79 Testaments also help determine whether married women’s goods 
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As can be gleaned from this particular testament testamentar, Agnes left most of 
her free share of marital goods to her husband Robert, while bequeathing specific 
items of clothing and chests to her daughters and sons. Agnes was married twice 
during her lifetime, as her children had different surnames (Kedder and Paterson). 
She differentiated between her material assets, yet remained ambiguous with regard 

Followes [th]e deids l[att]re will  & 
legacies  .  .  . At davidsdykes [th]e  
xiiii day of Februarie 1648 yeirs 
The quhilk day I Agnes Bell spous 
to Ro[ber]t Petirsone in davids-
dykes Leave my soull to god hoip-
ing the same to be saved throw the 
death & passione of Jesus Chryst my 
redeamer Nixt I nominat & appoint 
the s[ai]d Ro[ber]t Patersone my 
spous my onlie exe[cuto]r & univer-
sall intro[mette]r w[i]t[h] my haill 
gudis & geir to be uset & disponet 
upone at his pleaso[u]r for [th]e weill 
proffeit & utilitie & behove of [th]e 
bairnes procreat betwixt him & me 
To [the]m I  lieve the same & debts 
being payit except onlie these my 
Legacies Following Viz I  lieve to 
Jonet Kedder my dochter my meikle 
cloathe kist and scho to give to 
Katherine Kedder my uther daugh-
ter so meikle of worth [th]erof as 
Thomas Russell in davidsdyke sall 
ordaine I lieve to [th]e s[ai]d Bernet 
Kedder my sone the maist of my frie 
kist I  lieve my grein coat to Agnes 
Patersone my dochter.

Follows the deceased’s latter will and 
legacy . . . At Daviesdykes the 14 day 
of February 1648 years The which 
day I Agnes Bell spouse to Robert 
Paterson in Davidsdykes Leave my 
soul to God hoping the same to be 
saved through the death and pas-
sion of Jesus Christ my redeemer 
Next I  nominate and appoint the 
said Robert Paterson my spouse my 
only executor and universal intro-
mitter with my whole goods to 
be used and disponed upon at his 
pleasure for the well-being profit 
and utility of the children procre-
ated between him and me To them 
I  leave my goods and debts being 
paid except the following legacies 
Following first I leave to Jonet Ked-
der my daughter my best clothes 
chest and she to give to Katherine 
Kedder my other daughter much 
of the worth of the clothes chest as 
Thomas Russell in Davidsdyke shall 
ordain I leave to Bernet Kedder my 
son the most of my free chest I leave 
my green coat to Agnes Paterson 
my daughter.81

were specifically gendered, with the expectation that most, if not all, of their per-
sonal assets consisted of items of paraphernalia. Before her death in February 1648, 
Agnes Bell, the wife of Robert Paterson, contracted her testament testamentar “be 
hir awin mouth” in her dwelling place in the parish of Cambuslang, just outside 
of Glasgow. Agnes and her husband treated their goods as jointly owned, with the 
clerk recording that they both owned livestock, foodstuffs, and household furniture 
worth £320 Scots (£24 12s 4d sterling).80 Agnes then bequeathed specific items 
of clothing to her children. After calculating the inventory and any outstanding 
household debts, Agnes declared her latter will and legacy:
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to how much they were worth. Her daughter from her previous marriage, Jonet 
Kedder, received her best clothes chest, while her daughter from her current mar-
riage, Agnes Paterson, was given a green coat. Agnes also instructed her daughter 
Jonet to give her sister Katherine assets worth a similar amount, while her son, 
Bernet Kedder, was promised most of the free goods in her chest.

Married women tended to record specific details when bequeathing their para-
phernalia by including comprehensive descriptions of their items of clothing. In 
July 1601, Margaret Kyle, the wife of William Kyle, left her niece a “black kirtill 
[gown]”, a “reid coat”, and her “twa best petticoats”.82 In February 1610, Margaret 
Greg, the wife of Patrick Morrand, left “hir best kirtill” to her sister Mareoun and 
“ane pair of bodyces” to her eldest sister, Jonet.83 Jonet Fleming, the wife of James 
Arnat, left her “weiring claithes”, including an “auld kirtill”, to her mother, Jonet 
Walker, before her death in July 1606, with her husband entitled to the rest of her 
free goods.84 Elizabeth Locheid, the wife of Gilbert Adam, left her “best plydes with 
hir worsit [woollen] skirt” to her daughter Margaret and her “best cloak” to her 
granddaughter Jonet in 1607.85 Helen Craig, the wife of William Greinleis, a bur-
gess of Paisley, left her sister and her mother various items of clothing in her 1607 
testament, with her sister Isobel receiving her “best kirtill” and her mother, Marga-
ret, receiving her “best plydes”.86 Aside from gifting clothing to her kin, Helen also 
noted that her daughter Margaret was to receive her entire dead’s part. Details on 
the condition, colour, and worth of their clothing show that married women were 
aware of the material value of such assets when calculating their inventories. Some 
married women remained ambiguous when gifting their paraphernalia, however. 
For instance, Katherine Gray, the wife of Edward McLagert, simply left her son Pat-
rick “a cloik [cloak]”, while leaving the remainder of “her cloathes” to her daughter 
Jonet, without providing further details on their accumulated worth.87

Married women also asserted ownership of goods in their testaments that would 
have been considered as belonging to their husbands under their right of jus mariti. 
Many wives clearly considered themselves the owners of various kinds of marital 
goods, including household furniture, kitchen utensils, brewing equipment, food-
stuffs, livestock, and money. Lena Cowen Orlin has suggested that while English 
wives retained no movable property rights as a result of coverture, there was an 
“active compensatory ethic at work in common culture” that acknowledged wom-
en’s former claims to their material possessions.88 Orlin has shown that goods that 
English wives brought into marriage were often regifted back to them by their hus-
bands in their wills.89 Likewise, assets that wives actively used or managed during 
marriage were often configured as belonging to them alone in their testaments in 
Scotland, a practice that somewhat indicates acknowledgement of the true owner 
in spite of the law. In January 1607, Marie Kynloch, the wife of William Pettigrew, 
left a brewing cauldron to her sister Isobel in her testament.90 In February 1610, 
Margaret Greg, the wife of Patrick Morrand, left Jonet Madie, the daughter of 
David Madie, a “stark” – a tool commonly used for working leather – in her testa-
ment.91 Before her death in July 1597, Bessie Kennedy, the wife of Gilbert McMar-
tein, left her son 40s Scots (3s 1d sterling), her daughter various items of clothing, 
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and her two granddaughters a hogget (adolescent ewe).92 As Alexandra Shepard 
has noted, accounting processes during the early modern period involved “highly 
sophisticated forms of numeracy that drew on a set of qualitative as well as quantita-
tive principles that transcended local boundaries, and that moderated the tenor of 
social relations”.93 How married women itemised and accounted for their share of 
marital goods before death in their testaments reflects how these assets were con-
ceptualised and figured within their respective marital households during marriage.

Many wives also stated conditions in their testaments compelling their husbands 
to care for children. In February 1606, Margaret Cunningham, the wife of Wil-
liam Galbraith, left her dead’s part worth £17 2d Scots (£1 6s 4d sterling) equally 
to her husband and her son John Galbraith on the condition that they were both 
“agrit and thankfull to the rest of hir bairnes”, possibly from a previous marriage.94 
In January 1600, Jonet Gemmill, the wife of Daniel Broun, urged her husband to 
bring up their daughter Jonet in “godis feir” and to use her share of goods to con-
tinue to provide for her until she came of age.95 After dividing the marital estate 
into thirds, Marie Fleming compelled her husband John Stark to transfer her share, 
worth £357 11s 1s Scots (£27 10s 1d sterling), to their second son, James Stark, 
noting that he would not receive any heritable property through the custom of 
primogeniture and should be well provided for with movable property.96

Married women would also choose to divide their share of goods between their 
surviving husbands and their children to ensure they were similarly provided for. 
In September 1606, Margaret Huid, the wife of John Smyth, left her dead’s part, 
worth £107 3d Scots (£8 4s 8d sterling), equally to her husband and her chil-
dren.97 In June 1610, Margaret Hunter, wife of David Cochrane, also left her dead’s 
part equally to her husband and her son Robert Cochrane.98 Moreover, Margaret 
stipulated that her brother William Hunter and her sister Christine Hunter were to 
receive the goods if her husband and her son were to die soon after, perhaps allud-
ing to the fact that they were both in ill health. In May 1605, Malie Boyd, the wife 
of James Montford, left her dead’s part to her four sons, noting that her husband 
could make use of the goods until the children “be of perfyte age”.99 Agnes Demp-
ster, the wife of John Harbert, left her dead’s part, worth £8 11s 1d Scots (13s 2d 
sterling), equally to her three sons, with her husband retaining administrative rights 
until they had reached fourteen years of age.100

Although less frequent, some married women did choose to bequeath their goods 
and assets to other members of their family aside from their husbands. Marioun Craig, 
the wife of John Towris, left her dead’s part to her daughter Catherine Towris and 
various members of her kin in January 1604, meaning that her husband lost owner-
ship of one-third of their marital goods.101 Before her death in December 1592, 
Jonet Dickie, the wife of John Gottray, left her two sisters, Christian and Margaret, 
“hir best claithis” and ordered the rest of her goods to be divided equally between 
her three children.102 Married women also asked members of their kin to manage 
their children’s property and care for them upon receipt of such goods. Before her 
death in October 1605, Margaret Mathie, the wife of John Johnstone, asked her 
brother William to look after her young daughter Jonet following her death.103 Isobel 
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Lauchland, a remarried widow, asked her kin to manage her children’s inheritance 
portions and compelled her second husband, John Hunter, to deliver her children 
into the care of members of her kin, a decision that suggests the children were born 
of a previous marriage.104 Mareoun Montgomerie, the wife of John Broun, stipu-
lated in her 1602 testament that her brother Marshall Montgomerie was to assist her 
husband in raising her two-year-old daughter, Jonet, and that they should both use 
her share of goods to provide the child with care maintenance.105

Husbands and wives frequently imagined their marital goods and debt as jointly 
owned in testaments. For husbands to retain full control of their marital estate, 
their wives were expected to confer ownership of household goods on them before 
death, despite maintaining limited rights to movable goods within marriage. Wives 
were found gifting a variety of objects to their husbands, children, and kinship 
network, with detailed accounts of their assets offering insight into their mate-
rial, emotional, and economic value. Married women who contracted testaments 
before death regularly bequeathed their paraphernalia, a finding that somewhat 
confirms the gendered ordering of household goods within marriage. Mothers 
left daughters (and sometimes sons) their dresses, skirts, and chests, while child-
less wives left female members of their kin group their wearing apparel. There is, 
however, some evidence to show that married women bequeathed specific assets 
that would have belonged to their husbands during marriage. Discussions behind 
closed doors clearly enabled some women to exert considerable authority over 
specific marital goods in their testaments, including brewing equipment, livestock, 
cash, and household furniture.

VI.  Conclusion

An in-depth analysis of married women’s testaments in Glasgow’s commissary court 
reveals that the division of the community of goods took effect not only on the 
husband’s death but also on the wife’s death. Wives could and did bequeath house-
hold goods in testaments, with many women in Glasgow exercising their right to 
do so. What ownership of goods meant to women within marriage, however, is less 
clear. Husbands and wives often interpreted their movable assets, and debts related 
to their marital estate, as jointly owned and administered in testaments, which sug-
gests that some wives may have considered themselves joint owners of goods within 
marriage despite the fact that their ability to exercise authority over these objects 
within a legal framework was severely limited. At face value, the normative transfer 
of certain “things” to husbands and wives within marriage enforced a hierarchical 
ordering of objects and proprietary rights in the household. Household furniture, 
foodstuffs, and livestock were considered as belonging to husbands. Dresses, jewel-
lery, and chests were understood as primarily belonging to married women, with 
husbands possessing administrative rights as patriarchal heads of household.106 Yet 
married women’s testaments reveal that they asserted ownership over a wide range 
of household goods and assets prior to death, and that their husbands were not 
automatically entitled to retain ownership of all marital goods as widowers either.
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Married women’s testamentary practices in Glasgow largely conformed to the 
transmission of goods within the family network, as husbands, children, and kin 
were overwhelmingly named as the recipients of their assets. The fact that immov-
able property, such as land, was strictly protected within the family network 
could also explain why a significant number of married women left testaments in 
 seventeenth-century Glasgow’s commissary court. Married women’s movable prop-
erty rights upon death were embedded in a concept of joint ownership, with the 
law of succession dictating who received particular household property and why. 
The eldest son was guaranteed to inherit his parents’ heritable estate, while younger 
children were entitled to an equal proportion of their parents’ movable goods. The 
customary division of marital goods into thirds or halves following the death of a 
wife reflects the importance of providing the widower, children, and kin with dis-
tinctive movable property rights following the dissolution of the marital economy. 
Married women’s property, both heritable and movable, ultimately remained within 
the kin network, with the presence of children directing its immediate transmission.

Married women formed the majority of women contracting testaments in Glas-
gow’s commissary court across the seventeenth century, with their testamentary 
practices surpassing the testaments of single women and widows. Investigating 
married women’s testaments enhances historical understanding of not only the 
lives and experiences of these women but also the influence of inheritance and 
marital property law regimes and the sometimes contradictory custom involved 
in directing a married woman’s movable property upon her death. Testament tes-
tamentars provide a wealth of details into how married women thought about, 
conceptualised, and distributed their movable goods prior to death. Despite being 
much overlooked, testament datives provide important information concerning the 
distribution of marital goods when married women died without leaving a written 
testament. Married women’s testaments in seventeenth-century Glasgow demon-
strate the division of objects via family status and gender, the distribution pattern, 
and the private negotiations to be found within specific households.
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